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Both parties having ved for judgment 0 
ternatively, for a new trial under R 0 and 59 
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reach of contract count. This appeal was then taken fron 
the judgments in bot} the tervening retrial orde1 
ind the d il of the section 455 motion 

Alt) ig! a LOT int por on of the ippeliants State 


ment of Issues accompanying the Appendix adumbrated 


ttacks against “the conduct of the triel judge ® * * and 
i deprivation of due proces Point 1, sé ms (a) to (g) 

ng Wl i rgument that the District Judge erroneoush 
lenied s motior nder 2S U.S. 15 i) Point 4) 
neither point is address ! Drie? WW therefore deem 
them abandoned.* 

*On the other hand appellant has in led in the Appendix 
A-255 to A-343 t set of papers which were the subject of its 
motion before the District Court fo. leave to add them to thi 
record The motion was denied A-337 Sinee those papers are 
not referred to in appellant's b -ief, w 1o no more than mentor 
this, although we do question ich act whic} n effect amounted 


to an arrogation by appellant's counsel of powers of reversal iz 
disregarding that order 
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cumstances are alleged to have reflected negligence in the 
preparation of the appraisal ({15 at A-11, 12) and a fraudu- 
at A-12). 


lent concealment of true facts ({18 


t 


Apart from an intrinsic non sequitur in this allegation, 
the flaw which pervaded the appell int’s case was the im- 
possibility of equating “fair market value, in place,” to 
the reduced sum realized in forced liquidation at a public 
sale, item by item, under an auctioneer’s hammer. For the 


testimonial admissions of the appellant’s own witnesses 


showed that a fair market value appraisal of a platit 
facility in place and ready for operation was entirely dif 


ferent from an estimate of forced liquidation values of 
items to be disposed of individually at public auction, and 
fu. her, that the officials of Ajax clearly understood that 


it could not be used to forecast the latter. 


As a consequence, the appellant was unable to establish 
reliance, causation ~°*71 proximity, which 
missal of the negligence and fraud counts and to the jury’s 


verdie 


against it on the breach of contract count. 


Summary of Appellee’s Argument 


ris) ew . . . » ° 
1. The decision of the District Judge under Rule 59 in 


he first trial setting aside the verdict of the jury was 
within his sound discretion and should not be disturbed. 
2. The District Judge properly dismissed the negligence 
and fraud counts upon the close of proof at the second trial. 
3. There is no basis for disturbing the jury’s verdict on 


the breach of contract count in the second trial. 


4. None of appellant’s other assignments of error war 
rants a reversal of the final judgment. 


The Verdict At The First Trial 
Was Properly Set Aside 


Compromise Aspects 


It is a fundamental concept of American jvrisprudence 
under constitutionally oriented concepts of ial by jury 
that the trial process results in dispassiona ybjective and 
independent jury methods which depend entirely and ex- 
clusively upon the merits of the case and in no way are 
influenced by accommodations unrelated to the record be- 
fore the jurors. The principle has therefore evolved that 
a trial judge may never let,a verdict of a jury stand if he 
has reason to believe that it was based upon a compromise 
of those independent views which should have governed 
its deliberations. United States v. Pleva, 66 F2d 529 (2d 
Cir. 1933): Pugh v. Bl * City Excursion Co., 177 F. d. 399 
(6th Cir. 1910); Schuerholz v. Roach, 58 F2d 32 (4th Cir. 
1932). cert. dented, 287 U.S. 623 (1932): Southern Railway 
Company v. Madden, 235 F2d 198 (4th Cir. 1956); National 
F. Ins. Co. of Hartford v. Great Lakes W. Corp., 261 F2d 
295 (7th Cir. 1958): Bass v. Dehner, yf Be Supp. 567, aff'd. 
103 F2d 28 (10th Cir. 1939). 


Th. finding of a District Judge that circumstances war- 
rant setting aside a verdict and ordering a new trial de 
serves “considerable deference.” Reinertsen v. George W. 
Rogers Construction Corporation, 519 F2d 531, 535 
Cir. 1975). The scope of appellate review is necessarily 
narrow, allowing for reversal only upon a clear showing 


of an abuse of discretion. Cosentino v. Royal Netherlands 


o>) 


SS. Company, 389 F2d 726 (2d Cir. 1968): Hatfield v. 
Seaboard Airline Railroad Company, 396 F2d 721 (Sth Cir. 


1968). The rationale for this concept is that the trial 


ido +] ] . ee ; : 
judge is 1e best position to decide the motion on the 
merits and ay the governing rules so that substantial 
tat Pe ly “ a 2 2 \ iq] 
Justice 1s dor on the facts of the individual case. Legal 


Aid Society of New York v. Herlands, 399 F2d 348 (2d Cir. 
1968). lf, therefore, the action of the trial eourt is not 
ithout support in the record, its action will not be dis 
urbed by an appellate uurt. Caskey v. I ide f Way 
land, 375 F2d 1004, 1007 (2d Cir. 1967). citing Nees. v. 


Southern Ry. Co.. 350 U.S. 77 (1955). 


+ oo > + . y ] } 
On these restrictive concepts rests the corollary that ap 
} 4 : 
pe late courts will not review the actions of trial courts fo; 
errors of fact in granting or denving muvtions for new 


414, 416 (2d Cir. 1958). 


eonsiderafti ns prevail, o ourst n rey ng@ Ar 
ing aside a compromise verdict: and where th 


: atte | } eee F : 
> 1s satisfied that the verdict reflects the improper 


pacification of discordant views among jurors, it is plainh 
+] : } 

vithin his judicial discretion (indeed, practically mat 

7 " _ ] 

latory) Tor mm to direct new ial of all th sues, | 


Farrell Lines, Inc., 474 F2d 255 (2d Cir, 1973): Caskey 
Village of Wayland, supra, 375 F2d 1004 (2d Cir. 1967): 
Schuerholz v. Roach, supra, 58 F2d 32 (4th Cir. 1932). To 


ure, In certain extraordinary circumstances dealt wit] 


ater the scope of a new tri 
all the issues raised in the case. Never, however. is this 
permissible procedure where the retrial follows a trial 


dere’ W116] that + | 
jJudge’s conclusion that the verd 


involved was tainted by 


compromising features: this for the reason that the essence 


of a compromise is the accommodation of some jurors who 
have doubts over liability by artificial adjustments of the 


damzize claim. 


The precise question was audressed in Simmons v. Fish 
210 Mass. 563 (1912), the nation’s leading common law case, 
cited with approval by the Supreme Court in Gasoline 
Products Co., Ine. v. Champlin Refining Co., supra, and 
quoted in Schuerholz. Said the Chief Justice in that cass 


m9 


(ibid. ai JizZ): 


“'T]t would be a gross injustice to set aside such a ver 
dict as to damages alone against the protest of a de- 


trial with 


fendant, and force him to a new [limited ] 
the issue of liability closed against him when it ap 
pears obvious that no jury had ever decided that issue 


against him on justifiable grounds.” 


These unexceptionable principles bottom the disposition 
reached here by the District Court after the first trial, for 
the compromise nature of that verdict was transparently 
clear. The claim of Ajax was that the conduct of Indu 
Plants caused Ajax to suffer damages in a speci 


and cents amount: $161,895.75. The proof offered 


supported this particular figure. It represented the net 
amount paid by Ajax to a lending bank under its guaranty 
of a $270,000. loan to Time & Micro Instruments (E-132, 
33). The specific figure was presented to the jury by the 
trial judge during his charge as the maximum amount of 
any award by the jury (A-971). Only the briefest time was 
spent on this aspect; indeed, the plaintiffs only proof or 
the subject took the form of several documents (E-120, 


122, 133, 265). 


amy 


During essentially the entire course of the first trial, 


counsel for both sides battled exclusively over issues of 
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The appellant's response to all this is to claim that ther 
had been no compromise because a note sent in } the jury 


ts deliberations shows that it had reached “unan- 


during 


mous agreement” in appellant’s favor on all parts of th 
special verdict form except for Question 1.° The argument 
is illogical. More than that. it rests upon pure speculation 
Nothing in the special verdict form signed by the jurors 


gives any inkling as t 


) their adjudicative status when the 
note was written. Nothing is less certain or productive 


than attempting to fathom the ratiocinations of a jury. 
Cf. United States v. Grieco, 261 F2d 414 (2d Cir. 1958). 


It is improper to suppose that the “100% agreement’ 


alluded to in the note (E-275) meant one thing or another 


The quodlibetic argument that the expression denoted a 
“unanimous” determination in Ajax’ favor “on at least 


one theory of liability” presumes that the jurors had a 
tually answered the damage Question affirmatively. B 


what is there that establishes with the requisite finality 


that such was the case? The form shows neithe1 strike-outs 
nor changes (nd who can really infer from the term 


“100% agreement” that it did not refer to a tentative de 


te rminati TY that there was no lial ility and no need to eon 
sider the damage Question? This enigma-w rapp j 
proves nothing at all. It certain! - cannot detract fr: m the 


conclusion reached by the District Judge that as a natter 


"ASE appellant in its post-trial motion 
The stat nts in its brief that these facets were hidden fron 
nsel hy the court (Appellant's Brief. p. 32), that counsel 
rned of them “months after” those motions were decided (ibid 
p. 18), learned of them “long afterwards” (ibid p. 34), eannot 
be demonstrated in the record. Not} ing indicates that the note 


was hidden or withheld. To the mntrary, there is a clear presump 


> 


tion that appellant's counsel had access to the note certainly by 
the time it filed it 


ed its motion. The pejorative assertions in the brief 
re improper and valueless 


The “Inadequacy” 


Verdict 


ere we to assume that there had been no comp! 
resented | the in verdict. the decision he 
g a retrial of all issues still remains legall 
able Although modern practice permits a part ] 
i t may not be resorted to unless it “clearly ap 
that the issue to be retried is so distinct and sep 
that a tr: f it alone may be had without injustic 


ne Produ is Ce: Inc. \ ( h impli Re fin nq C 
85 U.S $94 1931 i River rv. Farrell L mes, Ine 
$74 F2d 255 (2d Cir. 1973); Caskey v. Village of 


upra, 375 F2d 1004 (2d Cir. 1967); Schuerholz 


} pra, 58 F2d 32 (4th Cir. 1932). Upon the record 
t innot be said that the trial judge’s conclusion 
s criterion for a limited retrial had not been sat 

and that the “inadequacy” of the award warranted 
etrial, was in any sense unrealistic, or that it was 
se of discretion on his part to rule that “justice con 

y hd ® 
new trial as to all issues” (A-114) 


ippellant contends, however, that these general rules 


0 vitality where a jury uses a special verdict form 
hes a determination of liability before turning to 
questions.* The decisions do not s ipport this re 

l'o the contrary ll retrials have heen ordered it 

: ; Say oa al 
umber of cases when juries recorded improper awards 

al verdicts or in answers to specia! interrogatories. 


Kiff v. Travelers Insurance C mpany, 402 F'2d 
same argument is advanced in the context of the com 

u The appellant says that since liability was first 
ned there could have been no eon promise on that issne 
g in the record, however, establishes that liability was 
iined independently of damages 


ey 
failures” 
exigencies 1 
cies imposed 


he undisputed fact 


idence that t} 
e appraisal 


rE. 


Phese de sions highlight the ur il ol nserva 


ret i yt all ] wa pa t | i] i I 
because issues of liab y contested but 
; they irt irged a ‘ ince thie ! ( oO 

at | il I i! ist 
No Additur Relief 
Is Available 

In a Parthiar ho \ isk ( + ¢ d 
! t1 for 61,895.7 1 t} I Dis 
tr Court committed “cl rl tting aside the 

chet nd ther as no a r tl i nt of 
da es App int’s Krief, p. 48) \part from e nor 

fifur in th irgume! ) ne a el t moved to 
et the erd ae t} ractice of 1dditur has } I 
severe] condemned b t rel { ¢ { col i I 
ing Seve h Amendment 1 Du Schiedt. 29 
U.S. 474 (192° 

Subs eTt atte pts to u hituy I cast i! th 
federal courts have generall een rel d advo 
cated bv o! part or eourt ( inl ‘ond 


Federal Practice, ©59.05[4] at pp. 59-71, and cases thereit 


cited: and cf 1) fed Arline ef \ Weiner, 335 F2d 379 


Other 


Consider «tions 


Che District Judge Properly 
Dismissed Th Negligence 
And Fraud Counts During The 


Second Trial 


Part One: Negligence 


Ceneral Considerations 


fjax Received A Fair 


Varket Value ippraisal 


got, a point essential to an understanding of the position 
of Industrial Plants. 


Industrial Plants delivered to Ajax a fair market value 
appraisal of the machinery and equipment, in place and 
ready for use and operation (E-99). It is not we who say 
this. The testimony, the documents and the appraisal itself 
establish it. 


Howard Klein, Executive Vice President of Ajax, ad- 
mitted it. Referring to a letter written by Norman Louis, 
President of Ajax, to Jesse Thaler, Vice President of 
Industrial Plants, the man who had done the appraisal 


(E-114), Klein testified as follows (A-1272 to 1274): 


Q. In [that letter] he says * * * “We would also like 
for our own information what in your opinion the 
equipment would bring under a forced sale.” Do 
you see that sentence? 

A. Yes. 

Q. That is in addition to a fair market value appraisal 
on-site in place, right? 

” * * 

A. sorced sale is different, yes. 

Q. It is a totally different animal, isn’t it? 

A. Yes. 

Q. Tt certainly 1S not the appraisal vou have before 


you, 1s it? 


A. No. 


George Sinclair, an appraiser who testified for the 
appellee, also acknowledged that the Industrial Plants ap- 
praisal reflected fair market value, in place (A-1455). The 
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appraisal itself at the last page (E-113) squarely stated 
that the “fair market value * * * in place” of the items 
appraised was $1,056,891. Finaily, Jesse Thaler confirmed 
in a letter to Ajax (E-130) that the appraisal represented 
“Market Vatur * * * Tx Prace Vauve.” And he then 
proceeded in the same letter to define those terms ex 
plicitly. The transmittal letter (E-96), the invoice which 
accompanied the appraisal (E-127) and a later dunnine 
one (F-128) all referred to the “fair market value” ap 
praisal. 


We shall demonstrate in the next section why this single 
circumstance vitiated the Ajax negligence claim and the 
fraud count as well. For the moment, however, we only 
point out that the appellant's evident awareness of the 
hasie fallacy to which we are alluding has led it to strain 
in its brief to show that the report also established the 


amount that would have been realized at a publie auction 


ale of the machinery, item by item, in a forced liquidation 
of the facility. Thus. counsel] point not to the appraisal 
itself, but instead to a single sentence in each of two 


writings dehors the appraisal whiel thev claim were part 


i 


a) 


of the appraisal and supplied this additional data. One 
was merely a letter of transmittal (E-96) in which Thaler 
made the statement that “market values of used machinerv” 
for the next two ears uid not he less t} an 60% of the 
ainal rendered e <eet ‘i : . 

appraisal rendered. other writing that they point 
to is a preliminary telegram (E-59) whieh Thaler sent to 


Ajax in advance of the formal appraisal, and contained 


the same sentence. 


In the first place, neither the telegram nor the letter 
constituted the appraisal; neither was the report which 
Ajax paid to get (although appellant refers to the former 
in its brief as the “formal appraisal letter’). In the seeond 


place, to equate a reference to future “market values” to 
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the term “forced sale values” involves a Procrustean maim- 
ing of words and meanings that is both unnatural and un- 
convincing. It is not necessary, however, for us to stand 
upon these narrow, albeit firm, grounds; for the record 
below overwhelmingly demonstrates that the phrase thus 
employed was no more assumed to constitute a “forced 
sale” valuation than it was accepted as such. 


Howard Klein acknowledged this when he was testifying 
about his telephone conversation with Jesse Thaler after 


he received the appraisal (A-1282, 1283 


Q. By the way, didn’t you testify yesterday, Mr. 
Klein, * * * that you had a telephone conversation 
with Mr. Thaler before you wrote that letter [dated 
August 29, 1966], Plaintiff's Exhibit 8? 


A. Yes, I did. 


Q. And didn’t you say in your conversation with him. 


* * * “The appraisal is not completely in con- 
formity with this assignment * * * 9” 


A. Yes. 


Q. You didn’t say it was wrong, you said “not com- 


pletely conformity,” right? 


Q. Do you remember replying as follows to that state 
ment: “We didn’t get liquidating value s,” do vou 
remember telling him that in that conversation? 


A. Yes. 


Norman Louis, in his letter to Jesse Thaler apologizing 


for having imposed on him by giving such short notice 
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(E-114), made the follow ng request after he got the 


praisal: 


“You speak of the value of the equipment and its fair 


market valye. * * * 


As Mr. Klein discussed with you, we would also Vil, 
——_ , 


ur own information, what in your opinion the 


equipment would bring under a forced sale.” 
Howard Klein followed up wit} 
days later (KE-115) 


thereby confirming w] 


1a letter of his own a fea 


, In which he made a similar request 


iat the appraisal was not: it wa 


a forced liquidation appraisal.* 


There is thus no escape from the fact that ¢] 


tnese two 
businessmen well knew ¢} 
a fair market value of machinery and equipment 


sophisticated le vast d 


hetween 
. in place and ready for operation on an integrated has 
on the one hand, and the amount which might be 
to be realized at a forced sale in liquidation, item bv ite; 
under an auctioneer’s hammer. Their letters proved thi 
Klein could not have made the point clearer when aid 


~~ 


hat a fair market value appraisal “was an entirely dif 
ferent animal” than a foreed 


1274). 


Having thus demonstrated that what Ajax got, what it 
officials knew it got and what Ajax paid f 


li 


IOr Was aq fair 
market “in place” value appraisal, we now consider how 
that circumsts ’ 


lance destroved the 
count and justified 


negligence 


he District Judge. 


» also Klein’s letter of Octob, r Oth (E-129 
express recognition that ¢} appraisal showed “ry 
and not values at a forced liquidation sale under an auctioneer’s 
hammer 


The Absence Of The 


Causation Factor 


It is axiomatic in our jurisprudence that liability for a 


wrongful act can only attach when the wrong is the direct 
and proximate cause of the injury for which redress is 
ly 
problems pragmatically.” Bird v. St. Paul F.f&M. Insur 
mce Co., 224 N.Y. 47 (1918). It is not enough that 


sought. “The law,” wrote Judge Cardozo, “solves these 


an 1n 


jury be caused, it must have been a proximate consequence 


of the objectionable act (ibi 1. at 54). “It is,” wrote the 
Court of Appeals of New York on an earlier occasion, “the 


natural and proximate loss [for] which the plaintiff is to 


be indemnified.” Wright v. Bank of the Metropolis, 110 
N.Y. 237, 249 (1888). 


It is in this critical respect that the appellant’s entire 


ease crumbled; for the undisputed testimonial evidence and 


documentary proof showed that the loss, if any, which 


Ajax suffered on its loan guaranty did not flow from the 
appraisal and was not the proximate consequence of that 
report. 


Stated in a nutshell, the fair market (in place) value 


appraisal was of no use in determining possible prices re 


f 
i 


izable at an auction sale in forced liquidation of the ma 


“ iinery and equipment involved, The officials of Ajax knew 


us from the time they received it, and knew also that 


they could not rely unon it to aid them in the latter con 


nection. 


Mr. Sinclair himself admitted this. The following testi 
mony of this witness is illuminating (A-1458 to 1459). It 


took place in the context of a comparison of the Industrial 


Ww 


Plants appraisal with one which Sinclair had previously 


done for a client of his own. 


Q. And this fair market value appraisal that you pre 
pared is item by item, isn’t it?” Yes or no? 


A. Yes, sir, it is. 


(). And so is that one before you, Plaintiff's Exhibit 


@. And entirely different, Mr. Sinclair, from an ay 
praisal of a fair market value it pace is an ap- 


aceml F Vanislatine 
praisal Of liquidating 


derly conditions, isn’t that right? 


A. Yes, sir. 


Q. Fair market value on site—it can’t serve for 


qu lating values connected with a forced sale , Cal 


Q@. And an auction is a forced sale, isn’ 


2 


\. There are two types. Some auctions are forced 


sale, some orderly auction sales. 


Q. Orderly auction sales and forced auction sales? 


A. Yes, sir. 


Q. How about the foreclosure of a mortgage Ji ‘nm and 


a sale under an auctioneer’s hammer in liquidation 


of a plant? 


Q. And this appraisal, Plaintiff’s 6. couldn't nossibly 
be used to forecast those rue s, could it. yes or no? 


A. Not to my kn rwledae. no str. 
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there was in the 


ped during the appcllant’s case 


ing transaction which counsel suggests 


he appraisal was actually consummate: 
11 was received. The Ajax-Time & Micro 


Ajax agreed to lend er guarant 


9 


$350,000., was dated August 18, 1966 (E-60), 
ompleted until Friday, 

t received in Los Angeles until 

August 22nd (A-1266). 


lant’s answer is that 
am. The short answe1 
ord that it was even rec 
\-1248). Norman Loui 
did not 


xploded 


Jecram 


contains 
fair market 


lals negotiated with Si 


18 months for 


OT 


prepared by 
Klei Thaler to help hit 
ax (A-1599 Compare Thale 
copy attac hed to the Aja 


-J9 


loss (1f any 


tion ftourteer 


Craig v. Anyon, 212 App. Div. 55 (1st Dept. 1925). Th 


District Court properly took the negligence issue away from 


The fact that the District Court dismissing the count 
idverted to other cireur i s ck t rogate rom 
the ty ot it 0 I} t Oo! l table 
nder any theory, whether or not expressed, it will not 
disturbed upon appellate revi HH ring Gowran, 302 


\s a practical matter, as the trial judge pointed out in his 
oral decisio (A 1755), the dismiss; nnowa pre] diced 
Ajax, because the same negligence issue was left to the 
jury as an adjunct to its consideration of the contract 
breach count.” The verdict of the jury on the latter count 


finally laid the negligence theory to final rest. 


The Absence Of Proof 
Of Appraisal Error 


said to be lacking from the viewpoints of appraiser Georg: 
Sinclair and Arthur B. Sinkler, formerly President of 


Hamilton Watch Company. 


Sinclair’s tabulation of deficic es, however, established 
hing more than what in his ate onpiniot mounted 
to variations from his views of acceptable procedures and 
reporting forms. Procedures and formalities to the side. 


he was unabie to state that the ultimate appraisal was ir 


Trial 


Judge's instructions o the matter quoted at 


() -™ f n appralsa 
set forth the serial i 
tT tl lant and equ 
that o oO! I oul 


u al i = 
I ti | 0 testif t} 
CCC] ppral 
‘ lr } 1>} ‘ ( 
{) nera { T T ) 
+; a that what 
4 } + 
\ } sir, tha : na 
‘) | wi eherene's 
\ Ye Sil 
OY. Do t necess 
¢ 
rull nt it report 
\ \ " esl 
‘) Duo it an thi ! 
e 


The fact that 


doesn t nece 


does 


one t ne He co 
dustrial Plants was 
his testimor 

to the annelle« Ss 
had closed it 1967 
sold its plant inta 


Government as a fi 


have been disposed of in the same 


fashion. 


I") t d pert ned that Indust Plants 
} er p ert , reonort nroce Ires did nat 
hore p tl lata cien n ay lant’s roo Not a 

ra a i = I the ent re T OV t} if 1 a | ole 
gure in the appraisal was fa or wrong or inaccurate 
T ne TY | a i 7 re re ahi ict And ? muy the 
amounts realized at f] ! ile held so fourteer 


nths later eT e & Micro plant was dated 
ind t] hinerv <old item |] ' - nd hand pieces 
to he carted er " ‘ sliditv of the 
’ p 7 re tha nt r ton o rate 
ee 
i at 
The Government Contract 
All these circumstances lead one to ina lire, what was it 
that led th compar to guarantee a $270,000. loa? to Time 
& Micro na what did \ iX rea ly rely upon i so do no? 
The answers to these questions are also in the record 
a 1) he said at point (A-1680 n't . 


* Sir ir rr hd r oneceded that the business XKiPVeneriea 
, , 
vhicl vg <a ¢ Dy d » Thais 
Iper nr lor must nd were factors entitled to be 


The initial interest of Ajax in Time & Micro stemmed 
fro in opport ty to ut e the latter ! 
vatch-making machinery in the n aking of timing es 
for fuses under a Tnited States Government contrac By 


Aneust. 1966. Ajax had been awarded (although it had not 
‘ siened) a 3.500.000. Government contract engaging it 
1s the general contractor for a munitions fuse program It 
was act ioned by the parties on October 19, 1966 PY, 
reference to date at E-202). The Time & Micro high pr 
eision facility was an essential ingredient, and Ajax pro 
posed to engage it under a subcontract (A-1162) 

With those rosv prospects at hand, the first thing that the 


negotiate 


& Micro which also afforded tl 


to a ioint venture 


mi + ww } eT 
nportunity to acquire a 50% equity interest in that com 
i \-1182 1192-1195) | re ! \jax offi ils 
vere ready to assist Time & Micro in ach ng sufficient 

ndependence to ilif for that } ntract. The 

Pony thing from their minds at that tin is a le of 
Time & Micro “on the auction block (A-1193).” The out 

f thie is the a ‘ nt f \ug t 18. 1966 hiecl 
lect the undertaking of Aja ther f eT or guaran 
oe not +} yn & 90.000 try | " & Mi ) if ~ ¢ nher 

Aja ted to guarantee the loa ed 1 te £270,000... and 
med npropriate papers th First Western Bank 


EK 


120; 


At the same time (hardly a coincidence), Ajax became a 


t > 


nartv to a $3,518,000. Government fuse contract, witl 


profits expected to amount t 4 


the additional | 


venture arrangement. 


o not less than $350,000.° not to 


nefits to be expected under 
On December 13, 1966, 


mention 
inint 


awarde: 


dev j 


ices f 


1” Time 


the fuses 


or 


ed 


at 


& Micro 
(A 


10% of th 


a subcontract to make the 


1322 


gross proceed 


at Ajax relied upon this Government deal 


the Industrial Plants appra sal repor 


e fact that the agreement between Ajax 


all penalty sur Thus, it did not put itself 


October when, ready to sign a $3,518,000 


was revocable by Ajax at any time upon 


rather 


confirme 


Crovernment 


0 ict ' ' | ' " ' t ' i} 
enturer, and ned the bank guarant 

These, we say, were the real circumstances which in 

pelled Ajax to fina Time & Micro. The prospects whic} 

this opport tv presented constituted the causation factor 

behind the guarantv, not the appraisal by Industrial Plants 

The lending bank may have required it to support it 

te] mo re (F-122), but nothing ecord d I 

s the unremitting weight of this il evidence 

cle t il ind ¢a 1 tor a te 

Ajay 1 matte ind fully warranted the dismissa 
helow 


The 
Have 


Part Two: Fraud 


Fraud Count Should 


Been Dismissed 


All of the factor supporte the d . 2 +} 
negiig urt reliance as to th fraud t 
ecora na inv ¢ dent iT } e all ot 2 
to i ted to the jury If the appraisal is not re 
upon i 1 it ire vas not t makes no legal cifferer 
hether it was prepared fraudulently or negligentls 


ther as umption, of course, was estab! 


be the nexus for a recovery 
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An additional consideration is present in connection with 
the fraud count. One of the essen‘ial ingredients of a fraud 
case is scienter, The appellant, recognizing this, alleged in 
its complaint that when Industrial Plants represented to 
it that it would make a careful, accurate and skillful ap 
praisal, “it did not intend so .o perform.” (18 at A-12.) 
There was not a scintilla of proof to that effect in th 


record. 


The allegation itself, conclusory in form. was probably 
legally ‘nsufficient from the outset. But in the stat 

record, the dismissal of the fraud count and of the appel 
lant’s accompanying demand for punitive damages was 


entirely proper. 


00 


Ill 


The Jury’s Verdict 


Was Entirely Proper 
General Considerations 


The count alleging contract breach was submitted to thi 
Jurors and a verdict was rendered thereon in the appellee's 
favor. The complaint was anything but a mode’ of clarity 


in its statement of this cause. To begin with. it alleced 


({4(a) at A-7) that Industrial Plants agreed to appraise 


the Time & Micro machinery and equipment 


“ee * #* 


and to advise and report to [Ajax] the true 


market value thereof.” 


It further alleged ({5) that Industrial Plants had agreed 
to conduct the a»praisal “in a careful, accurate, skill 


igent and indus*rious manner.” 


The breach which the pleading charges was then state 


as follows (A-10, 11): 


i 


“11. Defendant's breach of contract. In its appraisal 
of the machinery and equipment of Time & Micro and 
in making its report to plaintiff on or about August 
17, 1966, as aforesaid, defendant breached jts contract 


to make a true and accurate appraisal for plaintiff, 


and its obligation to plaintiff to make such appraisal] 


in a thorough, diligent, prudent, eareful, and acecurat: 


Ureat 


nanner, having in mind the particular purpose for 


which defendant sought said appraisal, in that it re p 


t I 
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resented that the ‘fair market value’ was $919,085, 
that the ‘in-place value’ was $1,056,891, and that it was 


‘inconceivable’ that a sale held within two vears would 


produce ‘less than 60% of those figures, when in fact 
’ eek ee aes ] > 4] 7 . cs 
the value of virtually all of the said machinery and 


equipment was not more than $145,069.00. ” 


It is doubtful whether this allegation even constitutes a 
statement of a legal claim. It is vague, it is illogical, it 
is conclusory. It states no act constituting a 
discrete contract provision. 


] ++ ntrad + 
i plea 


f this, the appellant att 


Probably mindful of 


correct the situation in the statement of its contentions in 


the pretrial order. Thus, the appellant claimed a thr 
prong breach by Industrial Plants. First, it claimed tha 
(despite the contrary allegation in its complaint) Indus 
trial Plants was to pick out the proper kind of appraisal 
but breached the agreement by selecting the wrong one.* 
Second, Ajax contended that the appellee had specifically 
agreed to render a liquidation value appraisal but breached 
y delivering a fair market value appraisal 


Third. it charged that Industrial Plants had agreed to do 


The District Court's 
Charge Was Proper 


All these contract theories were referred to in careful, 
explicit instructions given by the Trial Judge to the jury 


at the close of the case (A-1915 to 1917) Indeed, the 


*The Complaint alleged that the parties had agreed to a “true 


market value” appraisal 


(Court went to great lengths to explain the third contract 


negligence) theory (A-1917 to 1918): 


anv failure of the def ndant to prepare the appraisal 
vith care and accuracy reasonably to be ected 
under the circumstances, mindful of the exigencies re 
flected by the evidence as to the time as of which the 


plaintiff requested the appraisal. 
” a * 
Any appraiser, I charge you, by virtue of his po ‘ti 


as an expert in the field of appraisal and his contract 


of employment is expected to exercise the care an 
‘competent responsibility expected of persons in his 
profession in the performance of the contract unde1 
e terms and conditions thereof. H ist 
ryenerally to accepted professional standards i1 il 
ng out his duties under this contract. The set 0 
an expert are sought beea sé of their Soe ial Sh ill, If 
he fails to perform in accordance with these standards 
( av be liable for breach. He must perforn the 
thing agreed to be done with the care, skill and faith 
fulness required under the entire circumstances of the 
contract and a willful or negligent failure to do so 


might be a breach of contract.” 


In our respectful opinion, the appellant was given the 


greatest latitude imaginable in presenting its case for 
sete al f contract. It was freed fr +} Pestind f 34 
reach OF Contract, t Was Treed Irom the s lf res oO its 


own complaint. It was allowed to introduce evidence an 


argue on an assortment of theories of its own choosi 


on or about 


fendant.” It 


appraisal, 


the que 


The Special Verdict 


Form Was Proper 


The second question could become viable only if the jury 


3 : : : 
decided that Industrial Plants should have or had prepared 
a liquidating value appraisa this for the reaso1 is we 
pointed out before, that if Industrial Plants had heen ex 
pected to de ra fair arket value appraisal, there wa 
ed bevor 
in fact pre 
iluation 
‘ ey a 
=<ty liants 
ra al, mi 
: 
) it question 


l 
n the jury 
tract brea 
rong ap 
ns] Ifully 


hese two questions eP SAY | d the tria ssues he 
Or thre T With nen PT nah i T (0 atior 
1 41 
tT damages was deferred. as it ( mink | the 
> 4] 4 * 
reso on of thes substal ‘ SSsues 


References To The Government 
Contract With Ajax Were Entirely 
Proper 
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lff’s loss, ar erefore lessen or eliminate the amount of 


his reeoverv. Rodda vy. Barrett, 251 App. Div. 790 (1937) 
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fact that the basic issue of liability was resolved by the 
jury in favor of Industrial Plants, the harmlessness of 


this error is clear. Ersler v. T. F. Schneider Corp., 188 F.2d 


I 


1022 (CA DC 1951). The possibility that the jury might 
have resolved the liability issue otherwise had the material 
objected to been excluded “is so remote that it furnishes 
no sound basis for revising the judgment based upon the 
jury verdict for the defendant and ordering a new trial.” 
Century Indem. Co. v. Davidson Transfer & Storage Co 


261 F.2d 690 (2d Cir. 1958). 


CONCLUSION 


